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LAND  REGULATION 


1.  Growth  Management  and  Development  Regulation.    Growth,  in  the  sense  of 
new  construction  and  new  and  more  intensive  uses  of  land,  occurs  all  the 
time  and  in  all  communities,  although  the  pace  and  the  character  of  growth 
vary.    The  terms  "gr-owth"  and  "development"  are  often  used 
interchangeably,  but  growth  may  be  spontaneous,  uncontrolled,  unmanaged, 
and  harmful,  such  as  a  weed-chocked  garden,  a  tumor,  or  a  squatter 
settlement  in  an  area  threatened  by  floods  or  landslides.    A  development, 
or  a  land  development,  represents  managed  and  regulated  beneficial  growth. 
In  this  day  and  age  very  few  people  would  deny  the  need  and  the  validity 
of  some  governmental  growth  management  and  regulation  of  development.  In 
this  country,  regulation  of  land  use  and  development  must  be  exercised 
with  due  regard  for  both,  the  rights  of  the  landowner  and  the  various 
public  interests,  which  at  times  conflict  not  only  with  the  private 
rights,  but  with  one  another  as  well. 

2.  Allocation  of  Resources  and  the  Role  of  Planning:    Everybody  is  in 
favor  of  "good"  development,  but  "good"  means  different  things  to 
different  people,  such  as  low  cost  and  affordabil ity ,  high  profit, 
preservation  of  esthetic  values  and  of  natural  environment,  efficient 
layout,  convenience,  lasting  quality,  easy  modification  to  meet  changing 
needs,  etc.    It  would  take  unlimited  land  and  money  to  have  a  development 
which  pleases  everybody,  but  "they  don't  make  land  anymore",  and  while 
they  do  make  money  in  great  quantities,  it  is  far  from  unlimited, 
especially  so  far  as  you  and  I,  the  towns,  the  developers,  and  the 
prospective  owners  are  concerned.    Other  resources,  such  as  clean  water 
and  places  which  offer  well-paying  jobs,  are  equally  limited.    It  is, 
therefore,  necessary,  to  make  choices  and  to  compromise  among  the  many 
different  objectives,  seeking  to  achieve  more  of  the  important  ones  and 
sacrificing  some  of  the  less  important  ones.    This  job  of  exercising 
intelligent  forethought  and  allocating  limited  resources  among  competing 
demands  to  achieve  optimal  long  term  benefits  to  everybody  is  called 
planning.    We  have  practiced  a  lot  of  advisory  planning  and  spent  a  lot  of 
money  on  advisory  plans,  but  the  advice  was  rarely  followed,  and  the 
decisions  have  mostly  been  made  through  an  adversary  process,  a  kind  of  a 
tug-of-war  in  which  rational  allocation  of  resources  is  often  the  loser. 

Planning  is  not  a  magical  power  conferred  by  election  to  a  planning  board 
or  graduation  from  a  planning  school,  but  a  process  which  is  both  a 
science  and  an  art.    Whether  one  plans  a  military  campaign,  next  week's 
menu,  or  a  community's  future,  the  process  is  similar,  although  the 
knowledge  required  differs  widely. 
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PLANNING  AND  GROWTH  MANAGEMENT  PROCESS 
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3.  Plan  Effectuation  Through  Growth  Management:    There  are  many  types  of 
actions  to  guide  development  into  conformance  with  the  policies  and  plans 
of  a  community.    These  actions  may  involve  expenditure  of  public  funds  and 
compensation  of  parties  affected,  or  they  may  be  undertaken  under 
regulatory  police  power.    Zoning  and  subdivision  control  fall  into  this 
latter  category.    The  power  to  regulate  without  compensation  must  be 
exercised  carefully,  so  as  not  to  become  a  taking  without  compensation 
contrary  to  the  Fifth  Amendment  to  the  Constitution.    It  is  most  important 
that  the  various  measures,  from  extension  of  water  mains  and  land 
acquisition  to  wetlands  protection  and  zoning,  be  used  consistently  as 
parts  of  a  unified  growth  management  strategy  and  plan,  and  not  at  cross 
purposes.    This  coordination  Is  best  achieved  by  the  planning  board 
through  improved  communication  among  local  boards  and  officials. 

4.  Relationship  Between  Zoning  and  Subdivision  Control:    Zoning  defines 
the  permitted  uses  of  land,  dimens'ions  of  lots,  and  th"e  location  of 
buildings  on  lots  for  the  different  zoning  districts-it  is  mainly 
restrictive  in  nature.    Subdivision  control  defines  the  improvements  and 
services  to  be  provided  by  the  developer  to  match  what  is  being  provided 
to  the  residents  generally,    it  is,  therefore,  mainly  prescriptive. 
Neither  acts  retroactively,  nor  can  either  actively  require  development, 
instead  of  imposing  requirements  in  response  to  developments  initiated  by 
the  private  sector.    While  a  town  cannot  require  development  (except  in 
areas  of  urban  renewal  by  agreement  with  the  buyers  or  owners),  it  can 
encourage  development  by  provision  of  streets  and  services  to  an  area  and, 
at  times,  through  tax  abatements.    While  subdivision  control  and  zoning 
generally  complement  each  other,  they  may  overlap  in  such  areas  as 
landscaping  and  access,  while  large  developments  involving  no  division 
into  lots,  such  as  a  shopping  center  or  an  apartment  complex,  may  not  be 
adequately  regulated  by  either  as  regards  drainage,  circulation  and 
landscaping. 

5.  Legislative  Basis  for  and  Limits  of  Zoning:    Article  60  of  the 
amendments  to  the  Massachusetts  Constitution  states  that  "the  general 
court  shall  have  the  power  to  limit  buildings  according  to  their  use  or 
construction  to  specified  districts  of  cities  and  towns."    While  there  is 
no  express  constitutional  authority  for  zoning  vacant  land  or  for  the 
control  of  subdivisions,  both  the  U.S.  Supreme  Court  in  Euclid  v.  Ambler, 
272  US  366  (1926)  and  the  Massachusetts  Supreme  Judicial  Court  in 
Burlington  v.  Dunn,  318  Mass.  216  (1945)  have  upheld  the  constitutionality 
of  zoning.    In  late  1975,  the  Massachusetts  General  Court  (legislature) 
replaced  the  state  enabling  legislation  for  local  zoning  with  a  new  Zoning 
Act,  Chapter  40A  of  General  Laws  of  Massachusetts,  which  relies  on  the 
"^me  Rule"  amendment  to  the  Massachusetts  Constitution  (Amendment  89)  for 
local  power  to  impose  zoning  regulations. 
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The  power  of  zoning  is  limited.    Its  exercise  must  be  reasonable  and  bear 
a  substantial  relationship  to  public  good,  safety,  health,  welfare,  and 
convenience.    The  same  provision  may  be  upheld  or  voided  by  courts 
depending  on  its  true  purpose,  how  essential  it  is  compared  to  its  impact 
on  the  landowners,  how  well  the  need  is  substantiated,  whether  the  "due 
process"  was  followed  to  minimize  the  possibility  of  abuse,  and  whether 
the  regulation  is  or  is  being  applied  arbitrarily,  unfairly,  or 
selectively.    Generally,  zoning  is  meant  to  be  a  tool  for  shaping 
development  and  not  a  weapon  against  development. 

Several  decisions  of  the  Massachusetts  Supreme  Judicial  Court  illustrate 
the  limits  of  local  zoning  authority  and  the  purposes  for  which  it  may  and 
may  not  be  used: 

In  Simon  v.  Town  of  Needham,  311  Mass.  560(1942),  the  court  said  "A  zoning 
by-law  cannot  be  adopted  to  set  up  a  barrier  against  the  influx  or  thrifty 
and  respectable  citizens  who  desire  to  live  in  the  district  in  question 
and  who  are  able  and  willing  to  erect  homes  subject  to  reasonable 
restrictions." 

In  Pittsfield  v.  Oleksak,  313  Mass.  553  (1943),  the  same  court  stated  that 
"An  ordinance  will  be  held  invalid  if  it  be  arbitrary  or  unreasonable  or 
substantially  unrelated  to  public  health,  safety,  convenience,  morals,  or 
welfare." 

In  Barney  &  Casey  Co.  v.  Town  of  Milton,  324,  Mass.  440  (1949),  the  court 
said  that  "Regard  for  the  preservation  of  the  natural  beauty  of  a 
neighborhood  makes  the  enactment  of  a  zoning  regulation  desirable,  but 
does  not  itself  give  vitality  to  the  regulation." 

And  the  Pennsylvania  Supreme  Court  said  in  Nat.  Land  &  Investment  Co.  v. 
Kohn,  419  PA  509,  215  A.  2nd  597  (1965):    "Zoning  is  a  means  by  which  a 
governmental  body  can  plan  for-  a  future  -  it  may  not  be  used  as  a  means  to 
deny  the  future. . .zoning  provisions  may  not  be  used,  however,  to  avoid  the 
increased  responsibilities  and  economic  burdens  which  time  and  natural 
growth  invariably  bring..." 

There  are  also  a  number  of  uses  and  conditions  which  are  exempt  from  local 
zoning  regulation  by  express  provisions  of  the  State  Zoning  Act,  Chapter 
40A  of  General  Laws: 

a.  Materials  and  methods  of  construction  of  structures  regulated  by 
the  state  building  code. 

b.  Use  of  land  for  the  primary  purpose  of  agriculture  (farming), 
horticulture  (gardening)  floriculture,  or  viticulture  (grapes)  on 
lots  of  more  than  five  acres. 

c.  The  interior  (floor)  area  of  a  single  family  home. 

d.  The  use  of  land  for  religious  purposes. 


NO  UNDUE  REGULATION  OF  FARMING,  GARDENING  OR  FL0RICULTURE(S.3) 

Table  3A 
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e.  The  use  of  land  owned  or-  leased  by  the  Commonwealth  and  its 
agencies,  subdivisions,  or  bodies  politic,  by  a  religious  sect  or 
denomination,  or  by  a  nonprofit  educational  corporation  for 
educational  purposes. 

f.  Land  to  be  used  by  a  public  service  corporation  (utility),  if  the 
use  is  found  to  be  necessary  by  the  department  of  public 
utilities  after  a  public  hearing.    Recently  passed  legislation 
(Ch.  30  of  1985)  appears  to  require  Mass.  Aeronautics  Commission 
approval  of  local  by-laws  and  r-egulation  of  aircraft  landing 
areas. 

While  the  use  of  land  and  buildings  for  religious  and  public  educational 
purposes  cannot  be  prohibited  or  made  subject  to  a  special  permit,  they 
may  be  subject  to  reasonable  dimensional  requirements  for  yards,  height, 
parking,  etc. 

6.    Adoption  and  Administration  of  Zoning  By-Law:    Zoning,  as  any 
legislation,  is  meant  to 'be  fairly  permanent  and  not  easy  to  change.  For 
this  reason,  after  the  initial  adoption  of  the  first  by-law,  which  can  be 
by  a  majority  vote,  amendments  require  a  two-thirds  vote  of  the  town 
meeting.    Therefore,  unless  the  vote  is  ruled  to  be  unanimous,  a  count  of 
"Ayes"  and  "Nays"  must  be  taken  to  satisfy  the  Attorney-General. 

A  zoning  amendment  may  be  initiated  by  the  planning  board,  owners  of  land 
to  be  affected,  selectmen,  board  of  appeals,  regional  planning  agency,  or 
by  registered  voters  -  ten  in  a  city  or  for  the  annual  town  meeting,  but 
100  to  include  an  article  for  a  special  town  meeting  and  200  to  call  a 
special  town  meeting.    The  amendment  is  submitted  to  the  selectmen  or  the 
city  council,  who  refer  it  to  the  planning  board  within  14  days  for-  a 
public  hearing.    The  planning  board  must  hold  the  public  hearing  within  65 
days,  with  hearing  notices  published  14  and  7  days  in  advance  of  the 
hearing.    Unless  the  planning  board  makes  a  report,  the  town  meeting 
cannot  act  on  the  proposed  amendment  for  twenty  days  after  the  public 
hearing.    If  the  town  meeting  does  not  act  for  six  months,  a  new  public 
hearing  must  be  held.    In  cities,  the  city  council  or  a  committee  thereof 
must  also  hold  a  hearing,  in  some  cities  the  hearings  are  combined.  A 
two-thirds  vote  of  the  town  or  of  the  city  council  is  r-equired  to  pass  an 
amendment,  except  that  in  cities  a  three-quarters  vote  is  required  if  20 
percent  of  the  affected  owners  file  a  prior  objection  with  the  City 
Clerk.    Unless  the  final  report  of  the  planning  board  supports  a  zoning 
amendment,  an  adverse  vote  of  the  legislative  body  cannot  be  reconsidered 
for  two  years.    After  the  publication  of  the  first  public  hearing  notice, 
any  construction  or  change  in  use  (but  not  subdivision)  is  done  at  the 
owner's  peril  and  may  be  ordered  removed  if  the  amendment  subsequently 
passes.    Amendments  become  effective  upon  city  council  or  town  vote, 
provided  that  in  towns  they  are  submitted  to  the  Attorney  General  and 
approved  or  90  days  pass  without  action  by  the  Attorney  General,  and 
further  that  the  amendments  are  published  in  the  local  newspaper  or 
posted. 
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A  special  or  building  permit  inconsistent  with  a  proposed  zoning 
amendment,  but  issued  prior  to  the  publication  of  the  first  hearing 
notice,  is  protected  only  if  construction  or  operation  is  started  within 
six  months  and  pursued  expeditiously.    The  use  (not  dimensional 
requirements)  of  land  shown  on  a  plan  endorsed  by  the  planning  board  as 
not  requiring  approval  is  protected  for  three  years  from  the  date  of 
endorsement  from  the  application  of  zoning  changes.    According  to  a  very 
confusing  Chapter  106,  Acts  of  1979,  an  increase  in  dimensional 
requirements  shall  not  apply  for  five  years  from  January  1,  1976,  or  from 
the  passage  of  such  increase,  whichever  is  later,  to  not  more  than  three 
contiguous  lots  in  common  ownership  with  not  less  than  75  ft.  frontage  and 
7500  sq.  ft.  area  each,  provided  the  lots  conformed  to  the  requirements  in 
effect  on  January  1,  1976,  and  will  be  used  for  single  or  two-family 
residential  use. 

A  single  lot  in  separate  ownership  at  the  date  of  imposition  or  increase 
of  zoning  requirements  is  immune  therefrom,  since  the  owner  has  no  way  to 
make  up  the  deficiency,  provided  the  lot  has  a  50  ft.  frontage  and  an  area 
of  5000  sq.  ft.  or  more. 

For  approved  subdivision  plans,  the  land  is  governed  by  the  zoning  in 
effect  at  the  time  of  submittal  of  the  preliminary  plan  (if  followed 
within  7  months  by  the  definitive  plan)  or  of  the  definitive  plan  for 
eight  years  (seven  years  if  approved  prior  to  1976).    Note  that  the 
subdivision  approval  does  not  automatically  lapse  after  that  time,  but 
lots  not  sold  into  separate  ownership  must  be  consolidated  or  resubdivided 
to  meet  the  new  zoning  requirements,  while  streets  and  services  need  not 
change. 

Zoning  adoption  or  subsequent  amendment  does  not  affect  any  of  the  legally 
existing  buildings  and  uses,  which  may  be  continued,  but  not  expanded  or 
changed,  except  in  accordance  with  the  applicable  provisions  of  the  zoning 
by-law.    If  a  nonconforming  use  is  discontinued  for  two  years,  its 
resumption  may  be  prohibited. 

7.    The  Scope  of  a  Zoning  By-Law:    Towns  have  by-laws  (from  Scandin.  "BYR" 
-  Village),  cities  have  ordinances.    The  term  by-law  will  be  used  here  to 
cover  both.    Traditionally,  zoning  by-laws  contained  the  following 
regulations  or  provisions: 

a.  Purpose,  scope,  and  authority  (i.e.,  G.L.  Ch.  40A). 

b.  Definitions  of  terms  used  (may  be  illustrated). 

c.  Zoning  districts,  including  overlay  districts,  and  a  zoning  map  or 
maps  showing  district  boundaries. 

d.  Uses  of  land,  water,  and  buildings  permitted,  prohibited,  or 
permitted  only  upon  the  grant  of  a  special  permit. 

e.  Characteristics  of  use,  such  as  intensity  or  motive  power. 

f.  Accessory  or  subordinate  incidental  uses  and  buildings. 
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g.  Lot  sizes,  usually  the  minima,  but  the  maximum  permitted  size 
or  density  (units  per  acre)  may  also  be  used. 

h.  Lot  frontage  on  a  street,  width,  and  depth. 

i.  Distance  of  buildings  from  lot  lines  and  from  each  other  and 
the  percentage  of  lot  that  may  be  covered  by  buildings  or  the 
ratio  of  floor  area  to  lot  area  (F.A.R.  or  L.I.R.) 

j.    Height  of  buildings  and  special  features  in  feet  and  stories, 
k.    Buffer  str-ips  at  district  boundaries,  screening,  landscaping. 
1.    Parking  and  loading  areas  to  be  provided  on  lots, 
m.    Changes  in  preexisting  nonconforming  uses  and  buildings, 
n.    Regulation  of  signs  and  advertising  devices  (these  can  also 

be  regulated  under  general  by-laws  which  do  not  have  to 

allow  the  continuation  of  nonconforming  signs). 
0.    Earth  materials  removal,  mining,  and  filling  (again,  these 

may  be  regulated  under  general  by-laws  instead  of  zoning), 
p.    Site  plan  referral  and  review  provisions. 

q.    Administration  of  amendments,  building  and  occupancy  permits, 
enforcement  and  penalties,  special  permits,  variances,  appeals. 

In  Massachusetts,  under  Chapter  40B  of  General  Laws,  Sec.  20-23,  also 
known  as  the  Zoning  Appeals  Law  or  Chapter  774,  publicly  subsidized 
housing  can  be  exempt  from  all  local  laws  by  the  local  board  of  appeals  or 
by  appeal  to  the  State  Housing  Appeals  Committee,  which  can  overrule  the 
local  decision  if  a  community  does  not  already  have  10  percent  of  its 
dwellings  in  the  subsidized  category  and  if  subsidized  housing  does  not 
occupy  more  than  1  1/2  percent  of  privately-owned  land  in  that  community. 
If  the  city  or  town  has  issued  permits  for  subsidized  housing  for  more 
than  0.3  percent  of  such  land  in  a  calendar  year,  the  state  cannot 
overrule  local  decision  on  a  comprehensive  permit  in  that  year. 

8.    Innovative  Zoning  Concepts:    Traditional  zoning  is  rigid  and  is  poorly 
suited  to  handle' new"  "uses  and  new  concepts  of  land  development;  despite 
the  increased  use  of  special  permits  it  has  little  flexibility  or  capacity 
for  quick  response  and  change.    It  is  based  on  the  "pyramidal"  concept, 
with  single-family  homes  as  the  best  use  at  the  top,  followed  by  duplexes, 
apartments,  and  limited  business,  then  descending  to  general  business  and, 
at  the  bottom,  to  industrial  districts,  where  anything  is  allowed.  Each 
lower  district  included  the  uses  permitted  in  the  higher  districts,  and 
use  definitions  were  broad  and  did  not  distinguish  between  quiet,  clean 
businesses  and  businesses  with  much  greater  adverse  impact  on  the 
sur-rounding  areas.    Over  the  years  the  idea  that  it  is  not  the  category  of 
use,  but  its  characteristics  and  impact  on  the  neighborhood,  that  is 
important,  gained  acceptance,  and  a  number  of  innovative  concepts  came 
into  being: 

a.    Performance  standards.    Instead  of  enumerating  the  permitted  uses,  any 
use  is  permitted  if  it  complies  with  performance  standards  for  the 
district,  such  as  the  maximum  permitted  noise,  smoke,  glare, 
vibration,  use  of  water,  parking  and  traffic  generation. 
Sophisticated  enforcement  is  a  must. 
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28    "CLUSTER-  LOTS 
OF    U.OOO    S.F.  EACH 
AND    120  FT.  FRONTAGE 
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AVERAGE  LOT  SIZE 
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CONVENTIONAL  AND  CLUSTER  SUBDIVISIONS  OF  THE  SAME  TRACT 
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PARKING  IN  FRONT, 
NO  LANDSCAPING, 
15^  OF  LOT  MAY  BE 
COVERED  BY  BUILDING 
(AS  OF  RIGHT  IN 
THIS  PARTICULAR  CASE) 


PARKING  IN  BACK, 
LANDSCAPING  IN 
FRONT  AND  ALONG 
BOUNDARIES,  INCREASE 
TO  25^  LOT  COVERAGE 
BY  SPECIAL  PERMIT 


PARKING  IN  FRONT, 
NO  LANSCAPING, , 
NO  INCREASE  IN  LOT 
COVERAGE  OVER  15% 
PERMITTED 


O 


"BONUS'*  INCREASED  BUILDING  COVERAGE  FOR 
LANDSCAPING,    PARKING  IN   BACK  OF  LOT 

IF  A  BY-LAW  SO  PROVIDES,  SPECIAL  PERMITS  MAY  ALLOW  INCREASES  IN 
RESIDENTIAL  DENSITY  OR  INTENSITY  OF  OTHER  USES  AS  A  "BONUS"  FOR 
EXTRA  OPEN  SPACE,  HOUSING  FOR  LOW  INCOlvE  PEOPLE,   PEDESTRIAN  OR 
TRAFFIC  IMPROVEr^SNTS  OR  OTHER  AICNITISS  (SECTION  9  OF  CM.  hO-k) 
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b.  Impact  zoning,  which  defines  the  maximum  permitted  impact  on  the 
neighbor-hood  and  uses  the  concept  of  land  carrying  capacity,  i.e., 
what  impact  can  be  absorbed  without  harm. 

c.  Cluster  zoning,  allowing  buildings  on  smaller  lots  or  even  attached 
dwellings,  while  the  land  saved  thereby  is  set  aside  for  open  space 
and  recreation.    Shorter  streets  reduce  the  costs  of  construction  and 
maintenance. 

d.  Planned  unit  development  (P.U.D.).    An  overall  plan  for  a  large  tract 
locates  various  uses  in  set  percentages,  from  open  space  or  golf  to 
neighborhood  stores,  and  is  given  a  special  permit  as  a  unified 
development.    There  is  less  latitude  for  subsequent  changes  due  to 
changing  conditions  or  needs. 

e.  Development  rights  transfer  (T.D.R.).    Where  development  to  the 
intensity  otherwise  permitted  is  not  desired,  the  owner  may  be  given 
approval  to  transfer  (or  sell)  his  development  rights  to  another 
location,  where  extra  intensity  of  development  is  appropriate.  T.D.R. 
can  be  used  to  preserve  a  historical  site  or  a  farm,  transferring  the 
right  to  develop  the  land  to  another  location. 

f.  Phased  growth  is  used  primarily  in  new  subdivisions  and  limits 
construction  to  a  certain  percent  or  number  of  lots  annually,  so  as 
not  to  overload  the  local  capacity  to  provide  the  needed  services, 
such  as  schools  and  water  supply. 

g.  Building  moratoria  have  been  imposed  through  zoning  for  a  specified 
time  period  (one  or  two  years),  to  let  the  town  catch  up  with  growth 
and  build  the  needed  improvements. 

h.  Overlay  districts.    This  is  a  well-established  approach  to  the 
protection  of  flood  plain,  wetlands,  or  aquifer  (groundwater  recharge) 
areas  by  superimposing  over  parts  of  conventional  zoning  districts  an 
"overlay"  district  incorporating  additional  restrictions  and 
regulations,  such  as  a  prohibition  of  certain  uses  with  a  high 
potential  for  water  contamination. 

Other  innovations  (mixed  use  zoning,  zero  lot  line,  shared  parking)  are 
proposed  from  time  to  time  to  meet  particular  needs,  such  as  energy 
efficient  and  solar-heated  developments,  wind-driven  electric  generators, 
air  rights,  etc.    They  need  to  be  evaluated  and  cities  and  towns  educated 
about  the  potential  use  of  such  innovations.  Some  states,  especially  in 
the  northern  New  England,  provide  such  guidance  and  adopt  enabling 
legislation  to  permit  the  use  of  new  concepts.    In  Massachusetts,  the 
regional  planning  agencies,  rather  than  the  state,  seek  to  keep  member 
communities  informed  of  new  concepts.    However,  getting  enabling 
legislation  passed  by  the  legislature  is  practically  impossible,  unless 
state  administration  or  a  powerful  special  interest  group  gets  behind  such 
legislation.    Politics,  not  planning,  is  behind  most  of  the  amendments  of 
the  State  Zoning  Act  and  of  the  Subdivision  Control  Law. 
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9.  Subdivision  Control  -  Authority  and  Scope:    A  "subdivision"  is  a  tract 
of  land  which  the  owner  divides  into  lots  of  a  size  required  by  local 
zoning  for  the  erection  of  buildings,  and  also  the  process  of  obtaining 
approval  of  the  plan,  recording  the  plan,  improving  the  land  by 
constructing  streets  and  Installing  utilities  (water,  electricity)  and 
amenities  (grass  plots,  shade  trees),  and,  finally,  selling  the  lots  with 
or  without  buildings.    In  Massachusetts,  only  tracts  which  require  the 
laying  out  and  construction  of  streets  for  access  and  to  meet  frontage 
requirements  of  the  zoning  by-law  come  within  the  definition  of  a 
subdivision,  while  the  lotting  of  land  served  by  legally  and  physically 
adequate  streets  requires  no  approval  and  can  be  recorded  with  a  notation 
to  that  effect. 

Sections  81-K  through  81 -GG  of  Chapter  41  of  General  Laws,  known  as  the 
Subdivision  Control  Law,  define  the  procedures  and  the  powers  of  a 
municipal'ity  regarding  subdivisions.    The  procedures  for  subdivision 
administration  are  set  in  the  state  law  in  a  detailed  manner,  while  the 
powers  of  a  municipality  are  limited  to  specifying  the  location  and 
construction  of  ways  and  the  size,  material,  and  location  of  municipal 
services,  that  is  utilities  and  Improvements,  and  ensuring  that  the  work 
gets  done.    However,  no  regulation  of  size,  shape,  width,  frontage,  or  use 
of  lots  or  of  buildings  to  be  constructed  in  a  subdivision  is  permissible, 
provided  they  conform  to  zoning  requirements. 

The  developers  believe  that  planning  boards  in  towns  are  often 
ant 1 -development  and  use  delays  and  unreasonably  expensive  construction 
requirements,  while  the  planning  boards  and  often  the  residents  believe 
that  most  developers  have  no  concern  for  the  environment  and  for  the 
planning  values  and  seek  to  circumvent  reasonable  requirements  and 
standards  to  maximize  profits.    Both  views  are  exaggerations,  but  contain 
some  elements  of  truth.    As  a  result,  there  is  a  tug-of-war  with  respect 
to  the  subdivision  control  law  which  has  resulted  in  an  overall  uneasy 
balance  and  in  some  recent  gains  by  the  developers. 

To  make  proper  use  of  the  subdivision  control  law  it  is  essential  for  the 
planning  boards  to  be  thoroughly  familiar  with  its  procedural 
requirements,  follow  them  exactly,  and  maintain  careful  written  records  of 
notifications,  dates,  agreements,  factual  conditions,  and  administrative 
actions.    Local  planners  and,  in  the  majority  of  towns  lacking  them, 
regional  agency  planners  and/or  consultants  on  long  term  retainer  can  do 
much  to  help  the  boards  in  this  difficult  process. 

10.  Procedural  Requirements  for  Subdivisions:    The  basic  and  critical 
requirement  is  that  the  planning  board  adopt  or  update  Its  rules  and 
regulations  to  contain  all  the  substantive  and  procedural  requirements  it 
may  need.    Time  and  again  planning  board's  disapproval  or  other  action 
relative  to  a  subdivision  was  overturned  by  courts  because  it  was  not 
expressly  provided  for  in  the  rules  and  regulations.    The  rules  should 
list  all  requirements  and  Include  by  reference  the  local  or  state 
specifications  as  to  how  the  Improvements  should  be  installed.  For 
example,  the  rules  may  specify  the  minimum  size,  depth,  location,  and 
material  of  water  pipes,  while  the  specifications  would  cover  trenching, 
bedding,  backfill,  and  testing  methods. 
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The  rules  are  adopted/ amended  by  vote  of  the  planning  board  after  an 
advertised  public  hearing  thereon,  but  become  effective  only  upon 
recording  with  the  town  clerk,  registry  of  deeds,  and  land  court.  The 
rules  and  regulations  should  not  include  illegal,  unjustifiable,  or 
unenforceably  vague  provisions,  calling  for  "attractiveness  of  layout"  or 
other  subjective  conditions.    It  is  not  necessary  to  repeat  in  the  rules 
and  regulations  the  requirements  of  the  state  law  except  to  clarify  their 
appl i cat ion . 

Some  of  the  procedural  requirements  are  as  follows: 

a.  A  preliminary  plan  cannot  be  made  mandatory,  only  encouraged;  its 
contents  and  form  are  spelled  out  in  section  81-S. 

b.  The  submission  of  the  definitive  plan  should  include  all  reasonably 
necessary  calculations,  special  construction  details,  a  locus  plan, 
application  form  and  checklist,  a  list  of  abuttors,  fee,  and 
engineer's/surveyor's  certificate  of  compliance  with  local 
requirements  -  all  these  should  be  called  for  by  the  Rules  and 
Regulations  with  a  statement  that  a  plan  will  not  be  considered 
submitted  until  all  required  items  have  been  delivered.    A  copy  of  the 
plan  should  go  to  the  board  of  health  and  a  notice  of  submittal  -  to 
the  town  or  city  clerk. 

c.  Unless  the  time  is  extended  at  the  written  request  of  the  applicant 
(owner),  the  plan  will  receive  automatic  "constructive"  approval  if 
the  planning  board  does  not  file  its  certificate  of  action  with  the 
city/town  clerk  and  with  the  applicant  within  60  days  of  submittal  of 
definitive  plan. 

d.  Submission  may  be  by  delivery  to  a  meeting  of  the  planning  board  or  by 
mail,  c/o  town/city  clerk,  with  the  postmark  date  being  the  beginning 
of  the  60-day  period.    This  is  state  law  and  a  different  requirement 
in  the  local  rules  would  not  be  valid. 

e.  No  prior  submission  to  or  review  by  any  other-  official  may  be 
required,  but  once  a  plan  is  submitted  to  the  planning  board,  copies 
should  be  distributed  for  review  by  other  local  officials 
(engineering,  public  works,  fire,  police,  inspector,  tree  warden, 
conservation  commission)  and  also  to  any  sewer,  water,  or  fire 
district  that  may  be  affected.    However,  their  disapproval  is  not 
enough,  the  only  reasons  for  disapproval  by  the  planning  board  are 
non-conformance  to  the  subdivision  control  law,  zoning,  or  specific 
provisions  of  the  rules  and  regulations,  or  an  adverse  report  of  the 
health  board  or  officer  within  the  45-d"ay  time  limit. 

f.  Newspaper  notice  of  the  public  hearing  required  14  and  7  days  before 
the  hearing  date  (that  is  the  public  hearing  cannot  be  held  befor-e  the 
15th  day  after  the  first  notice).    Copies  of  notice  must  be  mailed  to 
the  applicant  and  to  all  abuttors  according  to  the  most  recent  tax 
list. 
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g.  Verify  that  all  land  in  the  subdivision  is  legally  owned  or  controlled 
by  the  applicant  (copy  of  deed  abstract?).    The  owner  must  be  the 
applicant,  but  others  may  be  authorized  by  the  owner  in  writing  to  act 
on  the  applicant's  behalf.    If  there  are  several  owners  or  a  bank 
holding  a  mortgage,  they  must  sign  any  application  and  agreements. 

(In  Massachusetts  the  mortgage  holder  owns  the  land). 

h.  Upon  vote  to  approve,  with  or  without  conditions,  or  to  disapprove  the 
definitive  subdivision  plan ^ for  specific  reasons  (refer  to  law  or 
rules  and  regulations),  a  certificate  of  board's  action,  suitable  for 
recording,  must  be  sent  to  the  town/city  clerk  and  to  the  applicant. 
Conditions  of  approval  must  be  inscribed  on  the  plan  or  contained  in  a 
separate  document  (certificate  of  action)  referred  to  on  the  plan. 
According  to  the  state  law,  if  the  applicant  corrects  the  deficiencies 
which  the  board  cites  in  its  disapproval,  the  board  must  revoke  the 
disapproval  and  approve  the  plan.    No  time  limit  is  given  within  which 
the  applicant  must  correct  the  deficiencies. 

i.  Upon  filing  the  certificate  of  action,  the  planning  board  must  wait  20 
days  before  signing  the  plan  and  releasing  it  for  recording.    In  that 
time,  before  the  plan  is  signed,  the  applicant  must  give  the  planning 
board  a  guarantee  that  the  required  improvements  will  be  made.  This 
guarantee  may  be  a  "proper"  bond,  money  or  negotiable  securities  (a 
bankbook  with  a  signed  withdrawal  slip  and  assent  of  the  bank  to  the 
assignment  of  the  account),  or  an  agreement  between  the  developer  and 
the  holder  of  first  mortgage  that  the  latter  will  withhold  the  cost  of 
construction  from  money  released  to  the  developer  until  the 
construction  is  completed.    The  other  form  of  security  is  a  covenant, 
that  is  a  promise  by  the  applicant  not  to  sell  lots,  nor  to  build  on 
them,  until  the  improvements  have  been  installed  and  the  lots  released 
by  a  vote  of  the  planning  board.    The  developer-  has  the  choice  of 
which  guarantee  to  use  and  also  specifies  the  time  within  which  the 
improvements  will  be  completed.    The  planning  board  sets  the  amount  or 
penal  sum,  which  should  be  equal  to  the  cost  of  work,  including 
inflation,  but  has  to  reduce  the  amount  on  request  of  the  applicant  as 
work  is  partially  completed.    Chapter  421,  Acts  of  1981,  has  made 
changes  in  the  subdivision  control  law  which  further  weaken  the 
ability  of  the  planning  board  to  maintain  and  collect  adequate 
security  if  work  is  not  performed  in  a  subdivision.    If  the  town/city 
clerk  certifies  that  there  was  no  appeal  within  20  days  after  the 
receipt  of  certificate  of  action  and  if  the  applicant  has  given  the 
required  guarantee,  the  planning  board  signs  the  plan  (referring  in 
its  endorsement  to  the  covenant,  if  one  has  been  given,  but  not  to 
other  securities)  and  releases  it  for  recording.    The  board  must  make 
sure  that  a  security  spells  out  or  is  accompanied  by  an  executed 
agreement  which  spells  out  under  what  conditions  the  security  may  be 
realized  upon  or  enforced  (time,  work  to  be  performed,  from  where  to 
where,  who  judges  satisfactory  completion).    Enforcement  action  upon 
failure  to  perform  must  be  taken  within  a  year  from  the  due  date,  else 
it  may  be  unenforceable. 
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j.    Extensions  of  time  to  perform  may  be  granted  by  the  board  at 

developer's  request;  they  should  be  assented  to  in  writing  by  the 
surety  company  or  other  parties  to  the  original  agreement.  All 
extensions,  reductions  of  security,  lot  releases,  etc.  must  be  in 
writing,  with  copies  to  the  town  or  city  clerk  and  to  the  developer 
(applicant),  describing  all  particulars.    When  work  is  completed  and 
the  applicant  requests  release,  the  board  must  within  45  days  in 
writing  release  all  securities  or  notify  the  applicant  and  the  town  or 
city  cler-k  of  the  specific  items  of  work  not  C(|)mpleted  to  the  board's 
satisfaction,  otherwise  the  release  will  become'  automatic  upon 
certification  by  the  town/city  clerk. 

k.    If  the  planning  board  finds  that  it  was  given  incorrect  data  when 
approving  the  plan  or  if  conditions  change  materially,  the  board  has 
the  right  to  modify  or  rescind  its  approval  of  the  subdivision  plan, 
following  the  same  procedure  as  for  the  original  approval  (i.e.  public 
hearing),  but  this  will  not  affect  the  lots  sold  out  individually  and 
the  streets  serving  such  lots.    However,  the  sale  of  the  entire  tract 
or  of  all  lots  not  built  upon  does  not  prevent  a  modification  or 
revocation  of  approval. 

11.  Design  Standards  for  Subdivisions:    Design  standards  should  be  stated 
in  the  rules  and  r-e g'u la t i on s^  o f ^t h e  planning  board.    They  may  be  waived  or 
relaxed  by  vote  of  the  board,  but  not  exceeded.    Therefore,  it  makes  sense 
to  set  fairly  high  design  standards  and  to  negotiate  waivers,  possibly  in 
exchange  for  some  agreements  the  applicant  may  be  willing  to  make. 
However,  there  is  no  justification  for  unreasonably  high  standards  that 
exceed  those  used  by  the  municipality.    Chapter  459,  Acts  of  1981, 
prohibits  planning  boards  from  setting  higher  standards  in  the  rules  and 
regulations  for  the  construction,  alteration,  or  maintenance  of 
subdivision  streets  than  those  applying  to  corresponding  publicly-financed 
ways  in  that  municipality.    It  is  worth  while  to  note  that  the  legislation 
expressly  mentions  street  maintenance  as  something  the  rules  and 
regulations  may  require  (probably  until  all  securities  are  released). 
Standards  should  match  the  type  of  subdivision,  residential  or  business, 
and  the  expected  future  traffic  or  intensity  of  use. 

It  is  a  common  mistake  to  make  residential  pavements  too  wide  and  streets 
too  straight,  encouraging  higher  speeds.    Pavement  width  of  26  ft.  in  a 
50-ft.  wide  right-of-way  with  a  minimum  radius  of  curves  of  150  ft.  and  a 
maximum  grade  of  10  percent  or  10  ft.  in  100  ft.  is  adequate  for 
residential  streets  and  may  even  be  reduced  for.  short  cul-de-sacs. 
Depending  on  traffic  volumes  expected,  collector  and  business  or 
industrial  streets  may  have  32-38  ft.  wide  pavements,  asphalt  sidewalks, 
300-400  ft.  radius  curves  and  8  percent  maximum  grades.    Major  arterial 
streets  should  be  designed  individually,  based  on  the  use  expected,  with  a 
44  ft.  or  wider  pavement  in  70  or  more  feet  wide  right-of-way,  600  ft. 
minimum  radius  curves,  and  a  6  percent  maximum  grade. 
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PACE  ) 

STREAM 

Plan  locations  of  houses  first,  based  on  topography,  then  locate 
lots  and  streets  to  serve  house  sites. 


ROADS  CONFINED 
TO  FLATTER 
AREAS.  \ 


BROOK  CROSSING  AT 
LEAST    DIFFICULT  TOP- 
OGRAPHIC LOCATION. 


LOTS  BACK  ON 
STREAM  ,  LEAVING 
IT  IN  NATURAL 
STATE. 
/ 


STEEP  AREA 
AT  REAR  O 
LOTS. 


...rff  A^^A  EITHER 
MADE  PART  OF  OTHER 
\LOTS  OR  RESERVED  AS 
"UOMMON  "GREEN" 
AREA. 


Table  10 
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Drains  are  commonly  required  to  be  of  12"  minimum  diameter,  laid  at  a 
minimum  0.4  percent  grade,  with  catch  basins  spaced  500  ft.  apart  or  less, 
depending  on  topography,  and  equipped  with  granite  curb  inlets. 
Longitudinal  grating  on  catch  basins  is  dangerous  for  bicycles  and  should 
not  be  allowed.    Innovative  designs  may  be  permitted  to  reduce  pollution 
of  groundwater  and  streams  by  street  runoff.    Drainage  calculations  are 
frequently  required  with  definitive  subdivision  plans. 

Sewers  should  be  not  less  than  8"  in  diameter  with  grade  and  manhole 
spacing  dependent  on  material  and  topography.    Many  towns  require  house 
connections  to  be  installed  in  the  street  to  the  lot  line  before  the 
street  is  paved.    For  septic  systems,  the  board  of  health  is  responsible 
for  percolation  tests  and  for  recommending  restrictions  on  building  on 
some  lots. 

Water  pipes  used  to  be  6"  in  diameter,  now  the  trend  is  to  8"  or  even  10" 
("bigger  is  better"?).    Water  piping  should  not  deadened,  but  form  loops 
with  other  mains.    The  system  should  be  flushed,  chlorinated,  and  tested 
before  a  connection  to  the  municipal  water  system  is  allowed. 

Underground  wiring  may  be  required,  but  its  feasibility  depends  on  soils. 
Electricity  may  cost  more  forever,  at  least  for  the  street  lights  paid  for 
by  the  community,  if  supplied  by  underground  conduits.    The  planning  board 
should  consult  the  selectmen  before  making  underground  wiring  mandatory. 

Temporary  and  permanent  street  signs,  bounds  (monuments),  guard  rails, 
retaining  walls,  maximum  roadside  slopes,  asphalt  "Cape  Cod"  berms, 
granite  curbing  on  curves  and  steep  slopes,  grass  plots,  driveway  aprons 
within  the  street  right-of-way,  transverse  (cross)  grades  of  about  5/16" 
per  foot,  turnaround  design,  pavement  thickness  and  type,  and  last,  but 
not  least,  the  shade  trees  should  all  be  specified  in  the  Rules  and 
Regulations  of  the  planning  board.    Graphics,  such  as  for  a  street  sign, 
manhole,  street  cross-section,  turnaround,  will  clarify  what  is  meant. 

The  rules  should  also  require  inspections  at  the  completion  of  each 
construction  phase  and  before  the  work  is  covered  up.    "As  built"  plans 
should  be  required,  certified  by  the  engineer  or  surveyor  as  to  the 
correctness  of  construction  details  and  the  location  of  survey  monuments 
along  street  lines. 

Local  traditions  and  specifications,  as  well  as  topography,  soils, 
intensity  of  use,  and  other  factors  enter  into  consideration  of  design 
standards.    The  opinion  of  an  experienced  civil  engineer  should  be 
solicited  in  controversial  situations  and  to  evaluate  special  designs, 
when  needed. 
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12.  "Approval  not  Required"  Plans:    In  theory,  a  revision  of  lot  lines, 
division  of  a  lot  on  which  two  buildings  have  been  standing,  or  the 
division  of  a  large  lot  into  two  or  more  smaller  lots  is  not  a 
subdivision,  if  each  resulting  lot  has  the  required  frontage  on  a  legal 
public  or  subdivision  street.    A  plan  showing  this  need  only  be  submitted 
to  the  planning  board  to  be  endor-sed  as  not  requiring  approval  as  a 
subdivision;  in  effect  the  board  states  that  it  has  no  jurisdiction. 

In  reality,  the  planning  board  often  speaks  of  "approving"  an  "approval 
not  required"  plan  or  seeks  to  withhold  endorsement  if  it  believes  that 
the  applicant  is  trying  to  circumvent  the  intent,  if  not  the  letter,  of 
the  law.    Problems  arise  because  the  lots  in  question  are  often  below  the 
current  zoning  requirements,  having  been  laid  out  a  long  time  ago,  and  the 
street  may  not  meet  the  definition  of  an  approved  way  open  to  public  use 
in  the  definition  of  a  subdivision.  Section  81-L  of  Chapter  41.  The 
matter  is  further  complicated  by  the  fact  that  planning  board's 
endorsement  should  not  be  construed  as  a  statement  that  the  lots  are 
buildable,  yet  that  is  what  often  happens  because  the  endorsement  protects 
the  use  of  a  lot  from  zoning  changes.    The  following  three  guidelines  are 
suggested: 

a.  The  street  providing  frontage  must  be  a  public  way,  a  way  certified  to 
be  maintained  as  a  public  way,  a  way  approved  and  with  construction 
assured  under  the  subdivision  control  law,  or  a  street  in  existence  when 
the  subdivision  control  law  became  effective  in  the  town  which  has  in  the 
opinion  of  the  planning  board  adequate  width,  construction,  and 
grades... it  is  not  enough  that  a  street  was  approved  and  recorded  if  it 
was  not  constructed  adequately  before  the  subdivision  control  law  went 
into  effect  (usually  in  1953  or  1954,  check  the  date  for  your  town). 

b.  Each  lot  must  have  the  required  frontage  (which  may  be  less  than 
required  by  the  current  zoning  if  the  lot  was  recorded  long  ago  and  was  in 
a  separate  ownership).    If  the  lot  is  exempt  from  the  local  zoning 
frontage  requirement,  it  must  have  at  least  20  ft.  frontage  on  a  legal 
street  (areas  are  irrelevant). 

c.  All  lots  created  or  changed  as  a  result  of  the  plan  must  meet  the 
legal  street  frontage  test.    At  times,  conforming  lots  are  carved  out  of  a 
large  tract  along  a  street,  leaving  the  balance  of  the  tract  without  the 
required  frontage.    This  is  wrong.    All  lots,  including  the  "residual", 
must  meet  the  frontage  requirement  and  all  must  be  shown  on  the  plan.  The 
only  exception  to  the  frontage  requirements  applies  when  a  lot,  regardless 
of  its  size  or  frontage,  already  has  two  independent  buildings  on  it. 
Such  a  lot  may  be  divided  into  two,  each  with  a  building  on  it. 

The  planning  board  may  put  a  notation  on  the  plan,  explaining  why  it 
believes  approval  is  not  required.    It  must  be  worded  as  a  statement  of 
fact  and  not  as  a  condition  being  imposed. 
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The  board  must  endoifse  a  plan,  unless  it  shows  conditions  which  make  it  a 
subdivision  subject  to  approval  (for  example,  if  the  street  needs  to  be 
approved  as  a  legal  way  first).     The  board  must  act  "forthwith"  and,  if 
it  determines  that  the  plan  does  require  approval  under  the  subdivision 
control  law,  must  file  its  rejection  with  the  city  or  town  clerk  and  the 
applicant  within  fourteen  days  of  the  submission  date. 
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